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§11-280- 100

811-280-100 Definitions. For the purposes of this chapter:

(a) "EPA" neans the United States Environnental Protection
Agency.

(b) "Departnent record" or "record' nmnmeans any docunent,
writing, photograph, sound or nagnetic recording, drawi ng, or
other simlar thing by which information has been preserved, from
whi ch the information can be retrieved and copi ed, and over which
t he hazardous waste program of the departnment has possession or
control. It may include copies of the records of other State or
federal agenci es. The term includes informal witings (such as
drafts and the like), and al so includes information preserved in a
formwhi ch nmust be transl ated or deci phered by machine in order to
be intelligible to humans. The term includes docunents and the
like which were created or acquired by the departnent, its
officers, and its enployees by use of governnment funds or in the
course of transacting official business. However, the term does
not include materials which are the personal records of a
departnment officer or enployee. Nor does the term include
mat eri al s published by non-State organizations which are readily
avai lable to the public, such as books, journals, and periodicals
avai | abl e through reference libraries, even if such materials are
in the departnment's possession

This subsection shall not be construed to require the
departnment or the hazardous waste program of the departnent to
prepare or maintain any drafts.

(c) "Request" neans a request to inspect or obtain a copy of
one or nore records.

(d) "Requestor" neans any person who has submtted a request
to the departnent.

(e) "Comrercial use request” nmeans a request from or on
behal f of one who seeks information for a use or purpose that
furthers the comercial, trade or profit interests of the
requestor or the person on whose behalf the request is made. In
determ ni ng whet her a requestor properly belongs in this category,
t he departnment nust determne the use to which a requestor wll
put the docunents requested. Moreover, where the departnent has
reasonabl e cause to doubt the use to which a requestor wll put
the records sought, or where that use is not clear from the
request itself, the departnment may seek additional clarification
bef ore assigning the request to a specific category.

(f)  "Non-conmerci al scientific institution®™ mnmeans an
institution that is not operated on a comercial basis as that
termis referenced in subsection (e) of this section, and which is
operated solely for the purpose of conducting scientific research
the results of which are not intended to pronote any particul ar
product or industry.

(g) "Educational institution” neans a preschool, a public or
private el enentary or secondary school, an institution of graduate
hi gher  educati on, an institution of undergraduate higher
education, an institution of professional education, and an
institution of vocational education, which operates a program or
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§11-280- 100

prograns of scholarly research

(h) "Representative of the news nedia" neans any person
actively gathering news for an entity that is organized and
operated to publish or broadcast news to the public. "News" neans
information that is about current events or that would be of
current interest to the public. Exanples of news nedia entities
i nclude television or radio stations broadcasting to the public at
| arge, and publishers of periodicals (but only in those instances
when they can qualify as dissem nators of news) who make their
products avallable for purchase or subscription by the genera
publi c. These exanples are not intended to be all-inclusive.
Moreover, as traditional nethods of news delivery evolve (e.qg.
el ectroni c di ssem nati on of newspapers through tel ecommuni cations
services), such alternative nedia would be included in this
cat egory. In the case of freelance journalists, they may be
regarded as working for a news organization if they can
denonstrate a solid basis for expecting publication through that
organi zation, even though not actually enployed by it. A
publication contract would be the clearest proof, but the
departnment may also look to the past publication record of a
requestor in naking this determ nation.

(i) "Search" nmeans and includes all tinme spent |ooking for
material that is responsive to a request, including page-by-page
or line-by-line identification of material wthin docunents.
Searching for material nmust be done in the nost efficient and
| east expensive manner so as to mnimze costs for both the
departnment and the requestor. For exanmple, the departnent wll
not engage in line-by-line search when nerely duplicating an
entire docunment would prove the | ess expensive and qui cker nethod
of conplying wth a request. Search w Il be distinguished,
noreover, fromreview of material in order to determ ne whether
the material is exenpt fromdisclosure (see subsection (j) of this
section). Searches may be done manually or by conputer using
exi sting progranm ng.

(j) "Review' neans the process of exam ning docunents | ocated
in response to a request that is for a commercial use (see
subsection (e) of this section) to determ ne whether any portion
of any docunent |ocated is permtted to be wthheld. It also
i ncl udes processing any docunents for disclosure, e.g., doing al
that is necessary to excise them and otherw se prepare them for
rel ease. Revi ew does not include time spent resolving |egal or
policy issues regarding the application of exenptions. (Docunents
must be reviewed in responding to all requests; however, review
time may only be charged to "conmmercial use requesters.")

(k) "Duplication" neans the process of nmaking a copy of a
docunent necessary to respond to a request nmade under this
chapter. Such copies can take the form of paper copy, mcroform
audi o-vi sual materials, or machine readable docunmentation (e.g.,
magneti c tape or disk), anong others. The copy provided nust be
inaformthat is reasonably usable by requesters.

(I') Ternms that are defined in sections 11-260-10 and
11-261-1 have the same neani ngs when used in this subchapter
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[ Ef f ] (Auth:  HRS §8342-4, 342J-14, 342J-31,
342J- 35)

811-280-101 Policy on disclosure of departnent records. (a)
The departnent wll mnake the fullest possible disclosure of
records to the public, consistent with the rights of individuals
to privacy, the rights of persons in business information entitled
to confidential treatnment, and the need for the departnment to
pronote frank internal policy deliberations and to pursue its
official activities w thout undue disruption.

(b) Al records nuaintained by the hazardous waste program of
t he departnent shall be available to the public unless exenpt from
di scl osure under the federal Freedom of Information Act, 5 U S. C
§ 552 (1993).

(c) Al nonexenpt departnent records shall be available to
t he public upon request regardl ess of whether any justification or
need for such records has been shown by the requestor.

(d) When docunents responsive to a request are naintained for
distribution by agencies operating statutory-based fee schedul e

prograns, the departnent will inform the requester of the steps
necessary to obtain records fromthe sources.

[ Eff ] (Aut h: HRS 8§8342J-4, 342J-14, 342J-31
342J- 35)

811-280- 102 [ Reserved]

811-280-103 Partial disclosure of records. If a requested
record contains both exenpt and nonexenpt nmaterial, the nonexenpt
mat erial shall be disclosed, after the exenpt material has been
del et ed.

[ Eff ] (Aut h: HRS 8§8342J-4, 342J-14, 342J-31
342J- 35)

811-280-104 Requests to which this subchapter applies. (a)
This subchapter applies to any witten request for disclosure of
records nmaintained by the hazardous waste program of the
departnment (other than a request made by another State agency),
whet her or not the request cites this chapter.

(b) Any witten request to the departnent for existing
records prepared by the departnent for routine public
di stribution, e.g., panphlets, copies of speeches, press rel eases,
and educational materials, shall be honored. No i ndi vi dual
determ nation is necessary in such cases, since preparation of the
records for routine public distribution itself constitutes a
determ nation that the records are available to the public.

[ Eff ] (Aut h: HRS 8§8342J-4, 342J-14, 342J-31
342J- 35)

811-280-105 Exi sting records. (a) HRS chapter 92F and
section 342J-14 do not require the creation of new records in
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response to a request, nor do they require the departnent to pl ace
a requestor's nane on a distribution list for automatic receipt of
certain kinds of records as they cone into existence. HRS chapter
92F and section 342J-14 establish requirenents for disclosure of
exi sting records.

(b) Al existing departnent records are subject to routine
destruction according to standard record retention schedul es.
[ Eff ] (Aut h: HRS 88342J-4, 342J-14, 342J-31
342J- 35)

811-280-106 Where requests for departnent records shall be
filed. (a) Al requests for records shall be filed with the Solid
and Hazardous Waste Branch, Departnent of Health, Five Waterfront
Pl aza, Suite 250, 500 Al a Mbana Boul evard, Honol ulu, Hawaii 96813.

(b) [Reserved]

[ Eff ] (Aut h: HRS 8§8342J-4, 342J-14, 342J-31
342J- 35)

811-280-107 Msdirected witten requests; oral requests.
(a) The departnent cannot assure that a tinmely or satisfactory
response under this subchapter will be given to witten requests
that are addressed to offices other than the Solid and Hazar dous
Waste Branch of the departnent listed in section 11-280-106. Any
departnent officer or enployee who receives a witten request for
i nspection or disclosure of departnment records under this chapter
shall pronptly forward a copy of the request to the Solid and
Hazar dous Waste Branch, by the fastest practicable neans. For
pur poses of section 11-280-112, the tinme allowed with respect to
determ nations shall be conmputed from the day on which the Solid
and Hazardous Waste Branch of the departnent receives the request.

(b) Wiile departnent officers and enployees will attenpt in
good faith to conply with requests for inspection or disclosure of
departnment records nade orally, by telephone or otherw se, such
oral requests are not required to be processed in accordance with
t hi s subchapt er
[ Eff ] (Aut h: HRS 8§8342J-4, 342J-14, 342J-31
342J- 35)

811-280-108 Form of request. A request shall be nade in
witing, shall reasonably describe the records sought in a way
that will permt their identification and |ocation, and should be
addressed to the Solid and Hazardous Wiste Branch of the
Departnment of Health set forth in section 11-280-106, but
ot herwi se need not be in any particular form
[ Eff ] (Aut h: HRS 88342J-4, 342J-14, 342J-31
342J- 35)

811-280-109 Requests which do not reasonably describe
records sought. (a) If the description of the records sought in
the request is not sufficient to allow the departnment to identify
and | ocate the requested records, the departnment will notify the
requestor (by tel ephone when practicable) that the request cannot
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be further processed until additional information is furnished.

(b) The departnent wll nmake every reasonable effort to
assist inthe identification and description of records sought and
to
assi st the requestor in fornmulating his request. |[If a request is
described in general terns (e.g., all records having to do with a
certain area), the departnent nmay conmunicate with the requestor
(by tel ephone when practicable) with a view toward reducing the
adm ni strative burden of processing a broad request and m ni m zi ng
the fees payable by the requestor. Such attenpts will not be used
as a nmeans to discourage requests, but rather as a neans to help
identify with nore specificity the records actually sought.

[ Eff ] (Aut h: HRS 8§8342J-4, 342J-14, 342J-31
342J- 35)

811-280- 110 [ Reserved]

811-280- 111 Response action by the departnent.

(a) - (b) [Reserved]

(c) I'n determ ning which records are responsive to a request,
the departnent shall ordinarily include those records within the
possessi on of the departnment's hazardous waste program as of the
date of receipt of the request by the Solid and Hazardous Waste
Br anch.

(d) [Reserved]

[ Eff ] (Aut h: HRS 8§8342J-4, 342J-14, 342J-31
342J- 35)

811-280-112 Tine allowed for issuance of determi nation. (a)
Except as otherw se provided in this section, not later than the
twentieth working day after the date of receipt by the Solid and
Hazardous Waste Branch of a request for records, the departnent

shall issue a determnation to the requestor stating which of the
requested records will, and which will not, be released and the
reason for any denial of a request. |If the records are not known

to exist or are not in the possession of the departnent's
hazardous waste program the departnment shall so inform the
request or. To the extent requested records which are in the
possession of the departnent's hazardous waste program are
publ i shed by a State agency, the response may i nformthe requestor
that the records are avail able for inspection and where copi es can
be obt ai ned.

(b) The period of 20 working days shall be neasured fromthe
date the request is first received and |logged in by the Solid and
Hazar dous Waste Branch of the departnent.

(c) There shall be excluded from the period of 20 working
days (or any extension thereof) any tine which el apses between the
date that a requestor is notified by the departnent under section
11-280-109 that his request does not reasonably identify the
records sought, and the date that the requestor furnishes a
reasonabl e identification.
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(d) There shall be excluded from the period of 20 working
days (or any extension thereof) any tinme which el apses between the
date that a requestor is notified by the departnent under section
11-280-120 that prepaynent or assurance of paynment of fees is
required, and the date that the requestor pays (or nmakes suitable
arrangenents to pay) such charges.

(e) The departnment may extend the basic 20-day period
est abl i shed under subsection (a) of this section by a period not
to exceed 20 additional working days, by furnishing witten notice
to the requestor within the basic 20-day period stating the
reasons for such extension and the date by which the departnent
expects to be able to i ssue a determination. The period may be so
extended only when necessary, only for the period required, and
only when one or nore of the follow ng circunstances require the
ext ensi on:

(1) There is a need to search for and collect the requested
records from establishnents that are separate from the
of fi ce processing the request;

(2) There is a need to search for, col | ect, and
appropriately exam ne a volum nous anount of separate
and distinct records which are demanded in a single
request; or

(3) There is a need for consultation, which shall be
conducted with all practicable speed, with an affected
busi ness (see subsection 11-280-201(d)), another State
agency, or a federal agency, having a substantial
interest in the determ nation of the request or anong
two or nore conponents of the departnent.

(f) Failure of the departnent to issue a determnation
within the 20-day period or any authorized extension shal
constitute final agency action which authorizes the requestor to
seek adm nistrative review, if admnistrative review is provided
by HRS chapter 92F or the rul es adopted t hereunder, or commence an
action in an appropriate court of lawto obtain the records.

[ Eff ] (Aut h: HRS 88342J-4, 342J-14, 342J-31
342J- 35)

811-280-113 Denials of requests. A denial of a request may
be issued for the foll ow ng reasons:
(1) A statutory provision, provision of this chapter, or
court order requires that the information not be
di scl osed; or
(2) The record is exenpt frommandatory discl osure under HRS
chapter 92F or section 342J-14 and the departnent has
deci ded that the public interest would not be served by
di scl osure.
[ Ef f ] (Aut h: HRS 88342J-4, 342J-14, 342J-31
342J- 35)

§11-280-114 - 811-280-119 [ Reserved]
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811-280-120 Fees; paynent; reduction or waiver. (a) Fee
schedul e. Requesters shall be charged the full allowable direct
costs incurred by the departnment in responding to a request under
this chapter. However, if the departnent uses a contractor to
search for, reproduce or dissem nate records responsive to a
request, the cost to the requester shall not exceed the cost of
the departnment itself performng the service.

(1) There are four categories of requests. Fees for each of
the categories will be charged as foll ows:

(i) Conmmercial use requests. |If the request seeks disclosure
of records for a commercial use, the requester shall be charged
for the tinme spent searching for the requested record, review ng
the record to determ ne whether it should be disclosed and for the
cost of each page of duplication. Commercial use requesters
shoul d note that the departnent also nay charge fees to them for
time spent searching for and/or reviewing records, even if the
departnment fails to locate the records or if the records |ocated
are determned to be exenpt from di scl osure.

(ii) Requests from an educational or  non-conmer ci al
scientific institution whose purpose is scholarly or scientific
research, involving a request which is not for a comrercial use
and seeks disclosure of records. 1In the case of such a request,
the requester shall be charged only for the duplication cost of
the records, except that the first 100 pages of duplication shal
be furnished w thout charge.

(ii1) Requests from a representative of the news nedia,
involving a request which is not for a conmmercial use and seeks
di scl osure of records. In the case of such a request, the
requester shall be charged only for the duplication cost of the
records, except that the first 100 pages of duplication shall be
furni shed w t hout charge.

(iv) Al other requests. |If the request seeks disclosure of
records other than as described in paragraphs (a)(1)(i), (ii), and
(iii) of this section, the requester shall be charged the full
cost
of search and duplication. However, the first two hours of search
time (or its cost equivalent) and the first 100 pages of
duplication (or their cost equivalent) shall be furnished w thout
char ge. Requesters in the "all other requests"” category should
note that the departnment also may charge fees to them for tine
spent searching for records, even if the departnent fails to
| ocate the records or if the records |ocated are determ ned to be
exenpt from disclosure.

(2) The determ nation of a requester's fee category wll be
based on the fol |l ow ng:

(i) Conmercial use requesters: The use to which the requester
wi Il put the docunents requested,;

(i1) Educational and non-commercial scientific institution
requestors: ldentity of the requester and the use to which the
requestor will put the docunents requested,;

280-8



§11-280-120

(ii1) Representatives of the news nedia requesters: The
identity of the requester and the use to which the requestor wl|
put the docunents requested.

(3) Fees Wil be charged to requesters, as appropriate, for
search, duplication and review of requested records in accordance
with the foll ow ng schedul e:

(i) Manual search for records.

(A) Department enpl oyees: $7.00 for each 1/2 hour

or portion thereof.

(B) Contractor enployees: The requestor wll be
charged for actual charges up to but not
exceeding the rate which would have been
charged had enployees of the departnent
conducted the search

(ii) Conputer search for records charges w Il consist
f .

of :

(A) Departnent enpl oyee operators: $7.00 for each
1/2 hour or portion thereof.

(B) Contractor operators: Requestors wll Dbe
charged for the actual charges up to but not
exceeding the rate which would have been
charged had enployees of the departnent
conduct ed t he search (see par agr aph
(a)(3)(i)(A) of this section).

(© Actual conputer resource usage charges for
this search.

(iii)Review of records. $7.00 for each 1/2 hour or

portion thereof (departnent enployees).

(iv) Duplication or reproduction of records.

(A) Duplication or reproduction of docunments by
departnment enpl oyees (paper copy of paper
original): $.25 per page.

(B) Conputer printouts (ot her t han t hose
calculated in a direct-cost billing - see
paragraph (a)(3)(ii)(C of this section
"conputer search for records") $.25 per page.

(© Oher nmethods of duplication or reproduction,
including, but not limted to, duplication of
phot ographs, microfil mand nagnetic tape, wll
be charged at the actual direct cost to the
depart nent .

(4) O her charges.

(1) Oher charges incurred in responding to a request
including but not limted to, special handling or
transportation of records, will be charged at the
actual direct cost to the departnent.

(ii) Certification or authentication of records: $25.00
per certification or authentication.

(5) No charge shall be nade -

(1) For the cost of preparing or reviewing witten
responses to a request;

(i) For tinme spent resolving legal or policy issues
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concerning the application of exenptions;

(i1i)For search and review tinme and the first 100 pages

of duplication for requests described in
par agraphs 11-280-120(a)(1)(ii) and (iii) of
this section;

(iv) For reviewtinme, the first two hours of search tine

(or its cost equivalent), and for the first 100
pages of duplication for requests described in

par agraph 11-280-120(a)(1)(iv) of this section;

(v)

If the total fee in connection with a request is
| ess than $1.00, or if the costs of collecting the
fee woul d otherw se exceed the anmobunt of the fee.
However, when the departnent reasonably believes
that a requester or group of requesters is
attenpting to break a request down into a series of
requests for the purpose of avoi ding the assessnent
of fees, the departnent w1l aggregate such
requests to determne the total fee, and wll
charge accordi ngly;

(
untitled L Jjc& ~
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